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Y Lords of Council and Seffion, unto your Lordſhips humbly Meane 
and Shews, Fames Lord Torphichen /"Thac where * np Seer 
'K Reduction raiſed at my Inſtance , againſt Sir tYilliam Dow- 
= -* glaſs of Cavers; For Reducing of a preteridded Contract; 
entred info, by Sir William's Father and mine; Your Lordſhips did "fu. 
ſlain the - Reaſon of Redudtion, libelled upon the head of Circumvention. 
Relevanteo evacuatthe Contract: But upon a Petition reclaiming againſt chat 
Interlocutor, given in by Sir W:1/;am, your Lordſhips have been pleas'd to Re- 
tal your former Sentence, which [ conceive was ocaſion'd, becauſe many of 
your Lordſkips Number are not ſufficiently clear'd inthis Aﬀair : And thar the 
lame may appear, with all che Light thar a Matter-of this kind, ( which is al- 
ways delivered inthe moſt dark and general Terms) can' be capable to re- 
cceive : And romake your Lordſhips by the Strength of Law Reaſon and Equi- 
ly to return to your firſt Incerlocutor; 1 humbly repreſent the Mattet of Fact, as 
It wastruely ated and done on either fide, | RO Mn 
. My Lord Mardintous and Cavers Dowglaſs, being to borrow Money from 
Scot of Bavilaw, they prevail with my Father who was Kinſman to both, to 
dind as Cautioner for the Money; and accordingly the Money's lent; and in 
he principal Bond, where Mordintoun and Cavers are principals, and my Father 
"yy there's a Clauſe of Reliet added by the principals in favours of my 
ather. | | 
This Matter lyes over from 1665. to 1671. When Mordintoui's Credit fails; 
nd my Father as may be believed, had forgot ſuch an Engagement, till Sir 
Villiam- Douglaſs, who it ſeems has got a' Bond a part, from my Lord Mordin- 
us, . declarcing the Money was only applicd to his Lordſhips uſe;acquaints my 
ather that Mordintoun was become Bankrupt, and they being bound conjunttly 
nd ſeveraily for him to Beve/aw, it behoved them to look after their Relief, 
hich was truely and fairly repreſented, but not. fully enough. © Upon this 
FW-mingly, kind repteſentation, by which it is preſumed my Father was' made 
W x<menaber of a thing he had forgor,being Six Y-ears after the date of the Bond 
W {ubjoyhs,(Z7 would appear) that in order to this Relief,it wetre fit to enter into 
murual Contract; whereby they ſhou'd bind themſelves; co' Relieve each os 
er of this Debt, -and of what Damnages ſhould ariſe thereby. — ' 
\ Now my Father having no Paper by him, to inform him of the mathe? of 
being bound, whether he himſelf was a principal, or Sic Wi/;am way with 
m a Cautioner in the Bond was eaſily made to believe the' Information of his 
nlman, who rold him'the Matter in a manner rhat implyed, That they were 
th alike bound, as both principals, or borh Cautivners, and” ſo readily the 
neat was ſigned:. Bur ſo ſoon as the noiſe of Mordingtolins Breaking came 
Bevelaw notice; he. ſhews ro' myFather the Bond, whereby he was made to 
{Wecrſtand, that Sir #1/;zm Douglaſs was expreſly bound to relieve hin\ of this 
W&'4en, and rhat by the Contra (whercof-he had a Copy) he wasimpoſed'n. 
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' a Creditor in the ſame degree of Debirors, as Principals both; or Cautionen 


| Debt, and of all Coſt, Skaith, and Expenſes they ſhall be at, in operating thei 


- the, upon the leaſt ſuſpicion ; yea, ar the ſimple appearance of Fraud, all Par 
| fies are pur into the ſame place they were in before the Deed complai.1ed 0 


" Dealjng be but wink'd at in a State, all Unjuſtice and Injury ſhall go0' unpuil 


pon, ſeing thereby he was bound:to relieve Me William of the Half, when a6| 


Sir William at the beginning was to keep him skaithleſs of the Whole. 
. Immediatly thereafter, my Father's Eyes being thus opened, he Writes 5 
{marr Letter to Sir William, acciifing him of his unkind dealing, with one who 
was his near Xinſman, and blaming him for this picce of Circumvention.  -. 
In return to this, Sir W:/l;ars was fo juſt, as rs ckcuſe hifaſelf of ſeeking his 
Relief of a Debt that was applyed as little to his uſe, as my Fathers : Bur ar 
meeting promiſes all manner of ſatisfaction, as is mentioned in his Letter extanr 
in Proceſs. Whar paſt ar Sir Wz//zams meeting with my _ Father, I do not know 
only Sir William was fo Juſt as topay punAuually to the Creditor the whole Ar; 
nualrents of this Sum and to retire the Diſcharges to himſelf as principal, arid to 
my Father as Cautioner: For it would ſeem, that he was even aſhamed to urge 
the performance of the former Contract. Not this alone did Sir Wi//zam, but he 
is at the whole Expenſes of an Appryſing led againſt Mordintouns Eſtate, for his 
own proper Releif, upon the Bond he had gor from my Lord; which Diligence, 


- A$1 am informed, was commenced before the Contract was entered into. © + 


Now my Lords,it ought not to move yourLordſhips in any manner, That this 
Contract is not ſo Speczal as ſome may think needful,to qualify Circumvention: 
For in ſuch Caſes, this Rule is obſervable, That Dolus werſatur in generalibus: 
And it is defined to be all fort of Craftineſs, Cunning, Deceit, and Fallacy, 
made uſe of towards impoſing upon, and wheedling honeſt ſimple People, and 
to know when and where it is adhibited, this Sign and Mark is given by th; 
Law,D9lus malus eſt cum aliud frraulatur,aliud agitur alterius decipiendi cauſa,mol 
manifeſt in my Caſe : For that che pretended Contra is prejudicial ro my Fx 
ther's intereſt, is not queſtioned ; and that one thing was repreſented and h 
lieved by my Father, and quite another thing intended by Cavers and his Mz 
nagers, appears by comparing the Bond with the Contra, And if ſome othe 
thing, beſides their being bound to ger Relief, had nor been defigned,rhe 
Contra& was Superfluous ; becauſe Perſons bound conjundly and ſeverally tt 


both, are by neceſſity of Law mutually bound to Relieve one another of the 
Relief from the perſon to whoſe uſe the borrowed Money was imployed,  Anc 


it has ever been decided in Law, That where ever there appears Leſion occ1 
ſioned throw the cunning deviſed Informations and Miſrepretentations of ano 


| Neither will this Matter allow of Special and, Expreſs Rules, as all the orhic 


| parts of Law do admit: The moſt principal Rule here being, Uz bona fides j 


dicis adverſus varios © dolofos, qui aliis off uerunt caliditate quadam ex bono& eq 
ſubveniat ne vel ill;s malitia ſua fit lucroſa, vel iſtis fimplicitas damnoſa, I. 1. 


F. de dolo malo. Becauſe the Doloft contrive all ways poſſible Fraydem facere 1g 


and to cover their unjuſt Contrivances with the outward Formalities of Las 
And in all Caſes of Circumyention, the Romay Pr&tor did not reſpe@ the Tei 

.. or Words of the Parties : But their Deſign and Aim rherein, as appears by 
XXII. XXXVIIL Dzg: de dolo malo.For when ever a palpable Iniquiry,or fraud 
lent Contrivanee appears,tho the Stipulation comes up to all rhe Formalities( 
Law requiſite, ke did immediatly put all Parties in their angient.condirion,a 

' then none had reaſon of their juſt Complaint: Becauſe if Cunning and unjul 


ſhed : For there is nothing ſo plain and ſo exprels, bur. the Malicious Wit 0, 
ſome Men will pervert &perplex; The circumſtances of Humane Aﬀairs being" 
yarioys, and tho poſſible Contingencies about Things ſo infinite.” 
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a6 | Secondly, In the Narrative of the Contradt theBond is not fully mentioned, 

[nd not only theClauſe of Relief is concealled, bur ir is not expreſt who wasPrin- 
Jcipal or who was Cautioner. Now if either of theſe Two had been nientioned 
[could ever the Motive Cauſe of the Contraft, And! now ſeing that neither of rhe 
Contraiters got the Money, but that the ſame was wholly applied to Murdingron's uſe, 
hen proper: And how incongrous would the Inference and oblipator part 'of 
"Contra have been? a Tas To, 
_ Thirdly, If circumvention had not been intended, would not the Bonds have 
 fhcen otherwayes narrated 2 And would not another Cauſe hive been made 
"I uſc of to induce my Father to this Agreement '£© 
1f it had not been deſigned, That by ſuch aGenerallind falſe Information, he was 
to be Impoſed upon, could they not have inſert an expreſs Renunciation of the 
Clauſe of Relicf contained inthe Original Bond, And if ſo; as in all plain and 
fair dealing it ought to have been, how inconſiſtent would the Contract in the 
Middle and Concluſion thereof be,as it now ſtands? Wherefore it ought alwayes 
to be preſumed, That it the Truth had not been here Concealed, and a falſe Re- 
preſentation made to my Father, which are the proper definition of dolus mal- 
| #5: 7hat Sir William and he were bound in the ſame way and manner; My Father 


| would not have entered into ſuch an Agreement FRY 
Beſides, Let any Man caſt about in his Mind, what a Principal Debitor, 
who does intend to Circumveen his Cautioner, and wheddle liim out of his 
Relief, wouid do, there ſhall be no other way in the World found more plau- 
ſible, than this which was made uſe of towards my Father, who at that rime 
could not underſtand the way and manner of his being bound, labouring un- 
der a probab:lis ignorantia, ſcing he had no ſpecial Bond of Relief a part, as Ca- 
vers ha! And I cannot but think that this Sir W2//iam injures yery much his Fa- 
thers Memory, by giving occaſion to this Diſpute, which his Father was fo a- 
verſe from, that he in a manner thought ſhame of the Contra, never ſpoke 
of it, or urged upon it : Bur carried on his own Relief againſt Mordingtons E- 
ſtate, and payed peaceably all the Annualrents, for which he obtained Diſ- 
1 charges in my Fathers Name alle well as in his own, to the very day of his 
Death, which was five years after the Contract. Fo Ces 
From all which, Your Lord{hips, to whom all parties any manner of way 
injured, come for Redreſs, may ſee that my deſireis only to be kept harmleſs 
in a Debtthat Cavers was expreſly bound to relieve us of, and who again hath 
his relief of Mordingtons Eltate, againſt-which no diligence was ever done by my 
Father,and which obligement of relief granted by Cavers is ſtill in force, becauſe 
the ſame is notany wayes Diſcharged : Nor by the prer2nded Contract doesit 
appear, thar this was expteſly deſigned: For there isnot ſo much ag oneSyllable 
ot his Relief mentioned. So that there is nothing in the World more Mani-: 
feſt than tharfalſe inſinuations and miſrepreſentations have been made uſe of 
| to Circumveen my Father, whoſe meaning in the Contract is not to renounce 
the Clauſe of Relief in the Orizinal Bond, as appears by the Tenor ofche Con- 
tratt itſelf ; And if this Obligarioh is not Renounced nor Diſcharged, then its 
humbly Conceived it ought ro have its due force and effect. | 


. 


May it therefore pleaſe your Lordſhips to adhere to your firſt Interloquitor, 


finding the reaſon of Reduftion ex capite Circumventionis Relevant . and 
proven; or at leaſt to find : that by the Contra procuced, my Pather 
did not Renounce his Relief from either or both Principals, F-1.1-4 that ſuch 
a Diſcharge canuot be jnſered from the Contratt: And in taſe of any difh- 
tulty , to allowyour Petitioner a hearing in preſence, According to Jus 


ties, and Your Lordſhips Anfiyer. 
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